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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 
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1. 9:00 AM CASE NUMBER:  C22-00688 
CASE NAME:  NU WEST TEXTILE GROUP VS. ALBERTSONS COMPANIES INC 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Albertsons Companies, Inc.’s (“Defendant”) Demurrer to Plaintiff Nu 

West Textile Group’s (“Plaintiff”) Complaint for Damages (“Complaint”). The Complaint sets forth 

three causes of action, namely: (1) Breach of Written Contract; (2) Common Count – Open Book 

Account; and (3) False Promise.  

Defendant demurrers to the Second Cause of Action for Common Count – Open Book Account, and 

Third Cause of Action for False Promise on that basis that Plaintiff has failed to state facts sufficient to 

constitute such causes of action. (CCP §431.10(e).) Additionally, Defendant demurrers to the 

Complaint in toto “because the face of the Complaint admits a defense to all claims, namely that 

Plaintiff did not make an effort to mitigate its alleged damages.” (CCP §431.10(e).)  

For the following reasons, Defendant’s demurrer is sustained in part and overruled in part. Plaintiff is 

granted leave to amend.  

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 
of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 
demurrer lies only for defects appearing on the face of the complaint or from matters of which the 
court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) A 
demurrer may be filed to one of several causes of action in a complaint. (Cal. R. Ct. 3.1320(b).)  

Factual Overview Per the Complaint 

Plaintiff is a supplier of linens and other linen-related items to various businesses. Defendant owns a 

large number of grocery stores. On or about January 26, 2017, the Parties entered into a contract 

wherein Plaintiff would provide services to one of Defendant’s stores, and Defendant would pay for 

such services (the “January Contract”). On or about February 22, 2017, the Parties entered into four 
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additional contracts wherein Plaintiff would provide services to four more of Defendant’s stores, and 

Defendant would pay for such services (the “February Contracts”). The terms of these contracts are 

functionally identical, but for the name of the store identified in the contract. Collectively, the five 

contracts are referred to as the “Contracts.”  

Per the terms of the Contracts, the Parties were to maintain their relationship for 60 months from the 

date of signature. The Contracts would then automatically renew for an additional 48-month term, 

unless either party terminated the Contracts not less than ninety days prior to the end of the term, by 

means of U.S. mail, certified return receipt requested. Thus, the Contracts were set to automatically 

renew on or about January 26, 2022 and February 22, 2022, respectively – unless properly 

terminated.   

Plaintiff alleges that it received an email from Defendant on February 7, 2022 (after the time for the 

January Contract to automatically renew, and only 15 days before the February Contracts 

automatically renewed) allegedly cancelling the Contracts. This email referenced an earlier 

notification sent in August/September 2021, which allegedly gave notice of the termination of the 

Contracts. Plaintiff maintains that it never received the August/September 2021 communication.  

Accordingly, Plaintiff maintains that the Contracts automatically renewed per their explicit terms, and 

Defendant actually and anticipatorily breach the Contracts as of the February 7, 2022 by refusing to 

continue their working relationship with Plaintiff.  

Analysis 

General Demurrer 

Plaintiff argues that the demurrer is improper as Defendant improperly attempts to demurrer to 

separate causes of action. As the California Rules of Court make clear, a “demurrer may be filed to 

one of several causes of action in a complaint.” (Cal. R. Ct. 3.1320(b).) Defendant’s demurrer to the 

false promise and common count – open book account causes of action are procedurally proper.  

False Promise 

The Complaint alleges that there were three ‘promises’ made by Defendant, namely, that Defendant 

would (1) maintain an exclusive contractual relationship with Plaintiff; (2) perform for 60 months 

from date of the Contracts and to extend said contract for 48 months unless proper written notice of 

termination was provided; and (3) pay Plaintiff for services rendered under the Contracts. (Complaint 

at ¶30.) Essentially, the Complaint alleges that Defendant promised to abide by the terms of the 

Contracts at the time it entered into the Contracts. Thus, this cause of action appears to just be a 

reassertion of the breach of contract claim under a different title. 

“To maintain an action for deceit based on a false promise, one must specifically allege and prove, 

among other things, that the promisor did not intend to perform at the time he or she made the 

promise and that it was intended to deceive or induce the promise to do or not do a particular thing.” 

(Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 159.) “Given this requirement, 
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an action based on a false promise is simply a type of intentional misrepresentation, i.e., actual 

fraud.” (Ibid.)  

“In California, fraud must be pled specifically; general and conclusory allegations do not suffice.” 

(Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.) “The specificity requirement means a plaintiff 

must allege facts showing how, when, where, to whom, and by what means the representations were 

made, and, in the case of a corporate defendant, the plaintiff must allege the names of the persons 

who made the representations, their authority to speak on behalf of the corporation, to whom they 

spoke, what they said or wrote, and when the representations were made.’” (Id. at 1166-67 quoting 

West v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 793.) 

“A cause of action for a false promise should plead facts to show the existence of two specific 

intentions of the promisor: an intention to cause the promisee to act by reason of the promise, and 

an intention at the time of the promise not to keep it.’” (Hills Transp. Co. v. Southwest Forest 

Industries, Inc. (1968) 266 Cal.App.2d 702, 708.) “[I]n pleading the tort it is indispensable to set forth 

the falsity of the promise at the time it was rendered.” (Ibid. citing Kett v. Graeser (1966) 241 

Cal.App.2d 571, 573.) “In so differentiating a false promise from the great bulk of broken promises, 

the allegations necessary to show contemporaneous intention not to perform should be clear, 

specific, and unequivocal.” (Hills Transp. Co., supra, 266 Cal.App.2d at 708.)  

There are no allegations that Defendant failed to perform under the Contracts during the first 60-

month terms. Instead, the breach of promise relates to Defendant’s alleged failure to properly 

terminate the Contracts before they automatically renewed. Thus, Plaintiff’s theory appears to be 

that in January/February 2017 Defendant planned to enter into the Contracts with Plaintiff, fully 

perform for the first 60 months, intentionally not terminate the Contracts in the proper manner, but 

then breach the Contracts at the last minute.  

In order to property allege the tort of false promise, as opposed to a breach of contract claim, Plaintiff 

must allege all the specifics outlined above. For example, facts showing that Defendant had no 

intention – in January and February of 2017 – of performing the above promises in 2022, when the 

alleged breach took place. Conclusory allegations that Defendant “did not intend to perform these 

promises when it made them,” is not enough. (Hills Transp. Co., supra, 266 Cal.App.2d at 707-08.) As 

in the Hills Transp. Co. matter, there are no “specific facts pleaded to show how, when, where, to 

whom, and by what means the representations were tendered, from what data the falsity of 

[Defendant’s] intentions could be inferred, or how, when, where, through whom, and in what 

circumstances [Plaintiff] became justified in relying upon these representations.” (Id. at 707.)  

Plaintiff also needs to plead with particularity who allegedly made the false promises at issue. There is 

no indication as to what person at Defendant corporation allegedly made the promises at issue, nor 

what authority they had to make such promises. To the extent that Plaintiff is alleging that the 

promises at issue extend or expand the terms of the Contracts, it is worth noting the Complaint 

highlights the integration clause of the Contracts (“Entire Agreement” paragraphs) that specifically 

indicates that the written Contracts contain “the full agreement of the parties” and that they may 
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only be modified in writing. (Complaint at ¶9d.) If the alleged promises were oral, Plaintiff will need to 

explain how they get around this integration clause.  

Defendant’s demurrer is sustained as to the false promise cause of action as Plaintiff has failed to 

plead facts sufficient to constitute a cause of action. (CCP §431.10(e).) Plaintiff is granted leave to 

amend. 

Common Count – Open Book Account  

“The only essential allegations of a common count are ‘(1) the statement of indebtedness in a certain 

sum, (2) the consideration, i.e., goods sold, work done, etc., and (3) nonpayment.’” (Farmers Ins. 

Exchange v. Zerin (1997) 53 Cal.App.4th 445, 460.)  

There are no allegations that Defendant did not pay for services rendered between January/February 

2017 and February 2022, when the Contracts were allegedly terminated. Instead, the Complaint 

purports to calculate amounts due for times in the future, i.e. from January/February 2022 through 

January/February 2027. (Complaint at ¶16.) Accordingly, as Defendant maintains, Plaintiff is claiming 

to be paid for services that were never rendered.  

Plaintiff cites to Utility Audit Co. v. City of Los Angeles for the proposition that a “common count [like 

Open Book Account] is proper wherever a plaintiff claims a sum of money due, either as an 

indebtedness in a sum certain, or for the reasonable value of services, good, etc., furnished.” (Utility 

Audit Co. v. City of Los Angeles (2003) 112 Cal.App.4th 950, 968.) (Opp. at 5:12-15, underlining in 

Opposition.) It appears by the underlining that Plaintiff is claiming that a party does not need to show 

that any good or services were furnished to properly assert a common count for open book account. 

That may be true when, for example, a party loans another party money that is never returned. Then, 

there is an ‘indebtedness in a sum certain.’ The current matter does not fit within that category.  

Also, there does not appear to be a ‘sum certain.’ Although Plaintiff sets forth specific amount that 

would be due and owing, it does not explain where those numbers come from. Although there 

appear to be estimates as to the number of items (and cost) each store would receive per week, the 

Contracts do not appear to require such quantities. Instead, the Contracts include a “Weekly 

Minimum Charge.” (It is difficult for the Court to determine all the terms of the Contracts as the 

copies attached to the Complaint are mostly illegible. If Plaintiff files an amended complaint, the 

Court requests that the exhibits be provided in a clear, legible format.)  

For example, the Complaint maintains that for the Solano location, Defendant would owe $347.54 per 

week. The Contract states that there is “Weekly Minimum Charge” of $300 per week. It is unclear 

where the extra $47.54 per week comes from.  

Plaintiff is required to show that the amounts it seeks relate to services, goods, etc. actually 

furnished, or a sum certain that is actually due based on past actions – e.g. a loan of a particular 

amount. (Farmers Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 445, 460.) The Complaint fails to do so.  

Defendant’s demurrer is sustained as to the common count – open book account cause of action as 
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Plaintiff has failed to plead facts sufficient to constitute a cause of action. (CCP §431.10(e).) Plaintiff is 

granted leave to amend. 

Failure to Mitigate Damages 

Defendant, correctly, notes that where a complete defense appears on the face of the complaint, the 

complaint is subject to demurrer. (Marshall v. Gibson, Dunn & Crutcher (1995) 37 CAL.App.4th 1397, 

1403.) It then argues that the Complaint establishes that Plaintiffs have failed to even attempt to 

mitigate damages, and therefore each of their causes of action fail as a matter of law. (Motion at 

11:24-13:11.)  

Mitigation of damages is not an essential element of any of Plaintiff’s causes of action. For example, 

to “prevail on a breach of contract cause of action, [plaintiff] must establish (1) a contract; (2) its 

performance or excuse for nonperformance; (3) breach; and (4) damages.” (Stockton Mortgage, Inc. 

v. Tope (2014) 233 Cal.App.4th 437, 447.) The elements for the other causes of action are outlined 

above. None of them include an element related to mitigation of damages. 

Instead, mitigation of damages in an affirmative defense which must be pleaded and proved by the 

Defendant. (See e.g. Mayes v. Sturdy Northern Sales, Inc. (1979) 91 Cal.App.3d 69, 86 citing Baruh v. 

Kuhl (1962) 213 Cal.App.2d 266, 273.) Properly proving failure to mitigate will reduce the damages a 

plaintiff can recover, but it does not eliminate the liability under the relevant cause of action.  

Defendant’s demurrer to the Complaint based on the failure to mitigate theory is overruled. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-00688 
CASE NAME:  NU WEST TEXTILE GROUP VS. ALBERTSONS COMPANIES INC 
 *HEARING ON MOTION IN RE:  TO STRIKE CERTAIN PORTIONS OF COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Albertsons Companies, Inc.’s (“Defendant”) Motion to Strike Certain 

Portions of Plaintiff Nu West Textile Group’s (“Plaintiff”) Complaint (“Complaint”).  

Defendant moves to strike the third cause of action for false promise, as well as the allegations and 

prayer for relief related to the request for punitive and exemplary damages – which are only available 

under the false promise cause of action. This motion is filed at the same time as Defendant’s 

demurrer which was directed, in relevant part, to the third cause of action for false promise.  

The Court granted Defendant’s demurrer to the third cause of action for False Promise, while giving 

leave to amend to Plaintiff to attempt and properly plead such a claim. (See Tentative Ruling re 

Demurrer.) As such, Defendant’s request to strike that portion of the pleading, is moot. Plaintiff has 

been granted leave to amend related to this claim.  

As the claims for punitive and exemplary damages relate solely to the false promise cause of action, 

and the demurrer was granted as to that cause of action, Defendant’s request to strike the request 
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for exemplary and punitive damages from the Prayer is granted.  

Based on the above, Defendant’s motion to strike is granted in part and denied in part as moot. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-00792 
CASE NAME:  A2Z RESTORATION VS. LESLEY SPLIVALO 
 *HEARING ON MOTION IN RE:  STRIKE PORTIONS OF CMPLT 
*TENTATIVE RULING:* 
 
Unopposed motion to strike the punitive damage allegations of the complaint is granted.  
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC18-01553 
CASE NAME:  SRI VS DUTCH GIRL ENTERPRISES, INC. 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Plaintiff attorney’s motion to be relieved as counsel is granted. The court will sign the order provided. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC19-01718 
CASE NAME:  MARTINEZ VS. WALMART 
 HEARING ON SUMMARY MOTION  DEFENDANT'S MSA (CONTINUED FROM 06/08/22) 
 
Vacated by settlement. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC20-01671 
CASE NAME:  TSAI VS CAPITAL EQUITES MANAGEMENT, ET AL. 
 *HEARING ON MOTION IN RE:  MOTION FOR GOOD FAITH SETTLEMENT DETERMINATION ; MEMO 
OF POINTS & AUTHORITIES, DECL 
*TENTATIVE RULING:* 
 
The motion for good faith settlement between plaintiff Tsai and defendant Roy Aasen is granted 
pursuant to CCP 877.6. The court will sign the order provided.  
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC20-01905 
CASE NAME:  ALLEN VS. OCWEN LOAN SRVCNG 
 HEARING ON DEMURRER TO:  DEMURRER TO 2ND AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
This is an unlawful foreclosure case. Before the Court is Defendant Ocwen Loan Servicing, LLC 
(“Ocwen”), Defendant PHH Mortgage Corporation (“PHH”), and Defendant Deutsche Bank National 
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Trust Company, as Trustee for Soundview Home Loan Trust 2006-OPT5, asset-backed certificates, 
series 2006-OPT5 (“Deutsche Bank”) (collectively, “Defendants”)’s Demurrer. The Demurrer relates to 
Plaintiff Darinka Allen (“Plaintiff” or “Allen”)’s Second Amended Complaint (“SAC”) for (1) breach of 
contract; (2) breach of implied covenant of good faith and fair dealing; and (3) negligent 
misrepresentation. 
 
Defendants demur to all Plaintiff’s causes of action pursuant to Code of Civil Procedure (“CCP”) 
§ 430.10, subdivision (e), on several grounds.  
 
For the following reasons, the Demurrer is overruled in its entirety. Defendants must file an Answer 
to the SAC within 10 days (California Rules of Court (CRC), Rules 3.1320(g), and (j).) 
 
Request for Judicial Notice 
 
Defendants’ unopposed Request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) 
 
Legal Standard  
 
The purpose of a demurrer is for the filing party to establish an objection to the pleading as a matter 
of law. (Martinez v. California Pizza Kitchen, Inc. (2018) 30 Cal.App.5th Supp. 14.) When reviewing a 
demurrer, the Court is considering an attack on a pleading, and should only sustain the demurrer if 
the pleading shows that the action may not be pursued. (Yolo County Dept. of Social Services v. 
Municipal Court (1980) 107 Cal.App.3d 842.) Under Code Civ. Proc. § 430.10, subdivision (e), the 
Court should sustain a demurrer where, “The pleading does not state facts sufficient to constitute a 
cause of action.” When assessing whether a demurrer should be sustained the court must “exercise 
independent judgment . . . [and] treat the demurrer as admitting all material facts properly pleaded.” 
(Windham at Carmel Mountain Ranch Assn. v. Sup. Ct. (2003) 109 Cal.App.4th 1162, 1168 citing Aubry 
v. Tri-City Hospital District (1992) 2 Cal.4th 962, 966-67.) However, the court will not treat the 
demurrer as admitting contentions, deductions or conclusions of fact or law. (Perez v. Golden Empire 
Transit Dist. (2012) 209 Cal.App.4th 1228, 1229.) Furthermore, the court must give “the complaint a 
reasonable interpretation, reading it as a whole and its parts in their context.” (Blank v. Kirwan (1985) 
39 Cal.3d 311.) 
 
Res Judicata and Collateral Estoppel 
 
As a threshold issue, Defendant argues that the doctrines of res judicata and collateral estoppel bar 
Plaintiff’s claims. Defendant points to a 2016 Joinder Complaint for Breach of Contract involving 
Plaintiff, referred to as respondent, Plaintiff’s ex-husband Eric Allen, as petitioner, and Defendant as 
claimant. (RJN Exhibit 4.) The 2016 Joinder Complaint was dismissed with prejudice on December 21, 
2016. (RJN Exhibit 5.)  
 
“‘Res judicata’ describes the preclusive effect of a final judgment on the merits . . . [This] prevents 
relitigation of the same cause of action in a second suit between the same parties or parties in privity 
with them. Collateral estoppel, or issue preclusion, ‘precludes relitigation of issues argued and 
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decided in prior proceedings.’” (Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 888, 896 quoting 
Lucido v. Superior Court (1990) 51 Cal.3d 335, 341.) 
 
A finding that a claim is barred by res judicata require three elements: “(1) The issue decided in the 
prior adjudication is identical to the issue in the present action; (2) there was a final judgment on the 
merits of that issue; and (3) the party against whom the doctrine is asserted was a party to or in 
privity with a party to the prior adjudication.” (Miller v. Campbell, Warburton, Fitzsimmons, Smith, 
Mendel & Pastore (2008) 162 Cal.App.4th 1331, 1342.) Therefore, a bar by res judicata may only occur 
“‘if a second suit involves (1) the same cause of action (2) between the same parties [or their privies] 
(3) after a final judgment on the merits in the first suit.” (Association of Irritated Residents v. 
Department of Conservation (2017) 11 Cal.App.5th 1202, 1219 quoting DKN Holdings LLC v. Faerber 
(2015) 61 Cal.4th 813, 824.)  
 
Firstly, Defendants argue there is an identity of claims. This determination requires a primary rights 
analysis to determine if the two suits involved are based on the same cause of action. For the 
purposes of res judicata analysis, “a ‘cause of action’ is comprised of a ‘primary right’ of the plaintiff, a 
corresponding ’primary duty’ of the defendant, and a wrongful act by the defendant constituting a 
breach of that duty.” (Mycogen Corp., supra, 28 Cal.4th at 904.) The Court clarified that “the primary 
right is simply the plaintiff's right to be free from the particular injury suffered.’” (Id.)  
 
The primary right at issue in the 2016 Joinder Complaint was the right of Eric Allen to continue to 
receive the benefits of the 2013 Loan Modification Agreement despite the fact that Eric Allen 
allegedly sent the check to the wrong bank. (See RJN Exhibit 4.) The primary right at issue in the 
present action is the right of Plaintiff to receive notifications and information relating to the status of 
a loan to which she was a co-borrower. (See SAC, generally.) Similarly, the primary duty of Defendant 
at issue here is the duty to provide information pursuant to the 2006 DOT, whereas the primary duty 
of Defendant at issue in the previously referenced Joinder Complaint was to refrain from anticipatory 
repudiation. (See Opposition at 10:1-10.)  
 
Therefore, res judicata is not a bar to Plaintiff’s claims because the cause of action in the present suit 
is distinguishable from the cause of action in the previous matter pursuant to the primary rights test. 
There is no identity of claims.  
 
Similarly, “[c]ollateral estoppel precludes relitigation of issues argued and decided in prior 
proceedings.” (Lucido v. Superior Court (1990) 51 Cal.3d 335, 341). For the Court to find collateral 
estoppel four elements must be present: (1) “the issue sought to be precluded must be identical to 
that decided in a former proceeding”; (2) “this issue must have been actually litigated in the former 
proceeding”; (3) the issue “must have been necessarily decided in the former proceeding”’ (4) “the 
decision in the former proceeding must be final and on the merits”; and (5) “the party against whom 
preclusion is sought must be the same as, or in privity with the party to the former proceeding.” (Id.) 
 
The law defines the issue in the first action; thus, when the current claim of issue preclusion 
involves different substantive law the second action does not present the same issue as the first. 
(California Hospital Assn. v. Maxwell-Jolly (2010) 188 Cal.App.4th 559, 573.) The issues and the 
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substantive law raised in this action are not identical to the issues and substantive law raised in the 
Joinder Complaint. The issues before this Court relate to the 2006 DOT and whether Defendants 
breached the contract, its implied covenants, and made negligent misrepresentations to Plaintiff. The 
issues in the prior matter revolved around Plaintiff’s ex-husband’s conduct, the 2013 Loan 
Modification, and the potential of anticipatory repudiation.   
 
The issues currently before the Court relating to Plaintiff’s causes of action for breach of contract, 
breach of implied covenants, and negligent misrepresentation were not identical to the issues 
decided in the former proceeding. (Opposition at 10:1-25, fn. 3; see also RJN Exhibits 4-5.) Collateral 
estoppel is not a bar to Plaintiff’s claims. 
 
Statute of Limitations Waiver Argument  
 
Section 29 of the 2006 Deed of Trust reads in full: 
 

The pleading of the statute of limitations as a defense to enforcement of this 
Security Instrument, or any and all obligations referred to herein or secured 
hereby, is hereby waived to the fullest extent permitted by law. 

 
Plaintiff argues that this provision applies to both herself and Defendant. (Opposition at11:10-17.) 
Defendants argue that the clause binds the borrower, not the lender, relying on the clause “to 
enforcement of this Security Instrument, or any and all obligations referred to herein or secured 
hereby.” (2006 DOT; see, generally, Reply at5: 15-24.)  
 
The Court is persuaded by Plaintiff’s argument that in view of the passive voice “the pleading of the 
statute of limitations … is hereby waived,” the clause applies to both parties to the Deed of Trust, the 
borrower and the lender. (Opposition at11:13-17.) 
 
Defendants rely on Dexter v. Pierson is inapt. (Dexter v. Pierson (1931) 214 Cal. 247, 248-
249.) Dexter involved an express promise by the mortgagor, inserted into the mortgage, that the 
statute of limitations was perpetually waived. The entire waiver is not recited in Dexter. Instead, the 
court provides the clause “… the pleading of the statute of limitations as a defense to any demand 
secured by this mortgage is hereby waived …” The dissimilarities between that clause and the clause 
at issue here are apparent. The clause in this case waives both defense to enforcement as well as 
“any and all obligations referred to herein or secured hereby.” “Secured hereby” is stated in the 
alternative with “all obligations referred to herein.” The Deed of Trust includes obligations of both the 
borrower and the lender. 
 
Further, the principle of contra proferentem (“against [the] offeror”) is a cardinal rule of contract law. 
“Any ambiguity in a form contract is construed against the drafter.” (Department of Alcoholic 
Beverage Control v. Alcoholic Beverage Control Appeals Bd. (2018) 29 Cal.App.5th 410, 419 citing 
Victoria v. Superior Court (1985) 40 Cal.3d 734, 739.) Here, the Deed of Trust was drafted by 
Defendants and this provision must be construed against them. Consequently, they are not entitled to 
raise the statute of limitations as a defense to Plaintiff’s claims. 
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Breach of Contract  
 
“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, (2) 
plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the resulting 
damages to the plaintiff.” (Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.) 
 
Plaintiff has pled all the elements of breach of contract: (1) Plaintiff and Defendants entered into one 
or more contracts including the 2006 Deed of Trust (the “2006 DOT”) executed to advance a loan to 
Plaintiff and her ex-husband to refinance 424 Violet Road, Hercules, CA 94574 (the “Property”). (SAC 
at ¶ 8.) (2) Plaintiff alleges substantial performance and pleads excuse for any non-performance 
based on allegations that any non-performance by Plaintiff is due to prevention of fulfillment of the 
condition by the Defendants. (SAC at ¶ 33.) (3) Plaintiff alleges that Defendants breached the 2006 
DOT by “refusing to provide Plaintiff with information and notices regarding the mortgage” because 
Section 14 of the 2006 DOT “requires that Defendants provide notices to Plaintiff by mail . . .” (SAC at 
¶ 34.) Finally, (4) Plaintiff refers to the loss of the benefit of the forgiveness of the Deferred Principal 
Balance as a damage arising from the alleged breach. (SAC at ¶ 35.)  
 
Defendants assert that Plaintiff’s breach of contract claim cannot overcome their Demurrer because 
(1) it contradicts the express language of the 2006 DOT and (2) Plaintiff cannot show that Defendant 
proximately caused Plaintiff’s inability to fully perform a condition precedent of the 2006 DOT. (Reply 
at 4:4-5:12.)  
 
First, the express language of the DOT does not warrant sustaining the demurrer. Defendants’ 
argument illustrates this. Defendant asserts “Borrower” is defined to include both Plaintiff and 
Plaintiff’s ex-husband. (Reply at4:4-6.) Therefore, the initial instructions provided to Plaintiff 
regarding the signature required by Plaintiff’s ex-husband was correct. (Id.) However, nowhere in the 
2006 DOT does it say that Borrower, referring to Plaintiff and her ex-husband, requires that the 
parties to the loan must act jointly in all capacities including when requesting notice be sent to an 
additional or alternative address. (RJN Exhibit 7.) Moreover, Plaintiff has pled that any failure to fulfill 
a condition precedent under the 2006 DOT is excused because such performance was inhibited by 
Defendants. (SAC at ¶ 34.) As such, the breach of contract claim does not contradict the express 
language of the 2006 DOT.  
 
Similarly, the second argument requires the Court to make a factual determination whether 
Defendant was in fact a proximate cause of Plaintiff’s inability to perform; ergo, whether Plaintiff is 
actually excused from performance. These determinations are not proper on demurrer. The Court is 
presently required to determine whether Plaintiff states facts which, if true, are “sufficient to 
constitute a cause of action.” (Code Civ. Proc. § 430.10, subd. (e).)  
 
Plaintiff has pled sufficient facts to state a cause of action for breach of contract. 
 
Breach of Implied Covenant of Good Faith and Fair Dealing  
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The implied covenant of good faith and fair dealing rests upon the existence of some specific 
contractual obligation. (Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 683-684, 689-690.) “The 
covenant of good faith is read into contracts in order to protect the express covenants or promises of 
the contract, not to protect some general public policy interest not directly tied to the contract’s 
purpose.” (Id. at p. 690.) “In essence, the covenant is implied as a supplement to the express 
contractual covenants, to prevent a contracting party from engaging in conduct which (while not 
technically transgressing the express covenants) frustrates the other party’s rights to the benefits of 
the contract.” (Love v. Fire Ins. Exchange (1990) 221 Cal.App.3d 1136, 1153.) 
 
Plaintiff asserts that Defendants breached the implied covenant by (1) refusing to provide Plaintiff 
with information regarding the status of the loan; (2) failing to inform Plaintiff of the 2013 Loan 
Modification Agreement entered into by Defendants and Plaintiff’s ex-husband which included her 
name as a co-borrower; and (3) failure to give Plaintiff notice of her ex-husband’s missed payments 
on the 2013 Loan Modification. (SAC at ¶ 41.)  
 
Because the Court concludes Plaintiff has sufficiently alleged facts to state a claim for breach of 
contract (see above), it need not reach Defendants’ arguments that she has failed to state a claim for 
breach of the covenant of good faith and fair dealing for failure to allege a predicate breach of 
contract claim. 
 
Defendants also demur to this cause of action on the ground that the Plaintiff cannot point to specific 
contractual provisions requiring the conduct that Plaintiff alleges Defendant failed to perform in 
breach of the implied covenants. However, “[a] breach of the implied covenant of good faith is a 
breach of the contract, and ‘breach of a specific provision of the contract is not … necessary’ to a 
claim for breach of the implied covenant of good faith and fair dealing.” (Thrifty Payless, Inc. v. The 
Americana at Brand, LLC (2013) 218 Cal.App.4th 1230, 1244 quoting Carma Developers (Cal.), Inc. v. 
Marathon Development California, Inc. (1992) 2 Cal.4th 342, 373 & fn. 12 [internal citations omitted].) 
Rather, “[t]he covenant [] requires each party to do everything the contract presupposes the party 
will do to accomplish the agreement’s purposes. (Thrifty Payless, Inc., supra, 218 Cal.App.4th at 1244 
citing Harm v. Frasher (1960) 181 Cal.App.2d 405, 417.) Therefore, while the Plaintiff must show the 
existence of contract terms, the breach of the implied covenant does not require breach of those 
specific terms, but rather a failure to act in a manner that would promote the accomplishment of the 
agreements purpose. (See Thrifty Payless, Inc., supra, 218 Cal.App.4th at 1244; see also Foley, supra, 
47 Cal.3d at 683-684, 689-690.) E.g., “the courts employ the good faith doctrine to effectuate the 
intentions of parties, or to protect their reasonable expectations” (Foley, supra, 47 Cal.3d at 684.) 
 
Plaintiff has pled sufficient facts to state a cause of action for breach of the implied covenant of good 
faith and fair dealing. 
 
Negligent Misrepresentation  
 
“The elements of negligent misrepresentation are (1) a misrepresentation of a past or existing 
material fact, (2) made without reasonable ground for believing it to be true, (3) made with the intent 
to induce another's reliance on the fact misrepresented, (4) justifiable reliance on the 
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misrepresentation, and (5) resulting damage.” (Ragland v. U.S. Bank National Assn. (2012) 209 
Cal.App.4th 182, 196.) 
 
“Causes of action for intentional and negligent misrepresentation sound in fraud and, therefore, each 
element must be pleaded with specificity. ‘The specificity requirement means a plaintiff must allege 
facts showing how, when, where, to whom, and by what means the representations were made, and, 
in the case of a corporate defendant, the plaintiff must allege the names of the persons who made 
the representations, their authority to speak on behalf of the corporation, to whom they spoke, what 
they said or wrote, and when the representation was made.’” (Daniels v. Select Portfolio Servicing, 
Inc. (2016) 246 Cal.App.4th 1150, 1166-67 [internal citations omitted].) 
 
Plaintiff has successfully plead the essential elements of negligent misrepresentation with the 
requisite specificity. Plaintiff has plead that (1) Defendants and their representatives misrepresented 
to Plaintiff that they would provide her with loan information, she would be contacted, she could not 
be sent notices without a false condition precedent, and she was unable to negotiate with 
Defendants due to her ex-husband’s bankruptcy action. (SAC at ¶ 45.) Further, Plaintiff has alleged 
that (2) Defendants were negligent and/or reckless in their representations making them without 
reasonable grounds for believing they were true (SAC at ¶ 47); (3) the representations were made 
with the intent to induce reliance (SAC at ¶ 48); (4) Plaintiff justifiably relied on these representations 
(SAC at ¶ 49); and (5) Plaintiff alleges damages due to her reliance including the loss of the 
forgiveness of the Deferred Principal Balance (SAC at ¶ 50.)  
 
Furthermore, Plaintiff met all specificity requirements alleging facts showing how, when, where, to 
whom and by what means the representation were made, and . . . the names of the persons, their 
authority, and all other requirements for the heightened pleading standard. (SAC at ¶ 7-24; see also 
Opposition at17: 1-24.)  
 
Defendants also argue that the representations alleged by Plaintiff are not sufficient because the 
representations were (1) contradictory, (2) relate to future events, and (3) were not reasonably relied 
upon and/or Plaintiff did not rely on them. Defendants argue that the alleged representations are 
contradictory. (Demurrer at20: 3-24.) Whether the representations were contradictory or not does 
not go to any of the requirements for a pleading of negligent misrepresentation. (See Ragland, supra, 
209 Cal.App.4th at 196.)  
 
Moreover, the Court is persuaded by Plaintiff’s argument that the federal authority cited by 
Defendants regarding promises as distinct from representations are distinguishable. (See Ventimiglia 
v. Wells Fargo Bank, N.A. (E.D. Cal. 2013) No. CIV.2:13-00953, 2013 WL 3367330 at *4 (bank 
employee promised a loan “would be modified”); Garcia v. Ocwen Loan Servicing, LLC (N.D. Cal. 2010) 
No. C 10-0290 PVT, 2010 WL 1881098 at *2 (bank employee promised loan modification “would be 
approved”.) A statement representing a particular action will be taken is distinguishable from a 
statement representing a specific event will occur. Finally, any determination of whether Plaintiff 
actually justifiably relied on the alleged representations goes to the merits, rather than whether 
Plaintiff has pled facts sufficient to constitute a cause of action. (Code Civ. Proc. § 430, subd. (e).)  
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Plaintiff has pled sufficient facts to state a cause of action for negligent misrepresentation. 
 
Conclusion  
 
The Demurrer to Plaintiff’s causes of action for (1) breach of contract; (2) breach of implied covenants 
of good faith and fair dealing; and (3) negligent misrepresentation is overruled.  
 
 
 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC20-01935 
CASE NAME:  ELLCESSOR VS CAMPOS VINEYARDS LLC 
 HEARING ON SUMMARY MOTION   
*TENTATIVE RULING:* 
 

Before the Court is a motion by defendant Campos Vineyards, LLC dba Campos Family Vineyard 
("Campos") for summary judgment, or alternatively, for summary adjudication. For the reasons set 
forth, the motion is denied.  

Background 

Plaintiff Carrie Ellcessor alleges she attended an event at the winery operated by Campos on October 
25, 2019. She alleges she tripped and fell while leaving the property and sustained physical injuries 
resulting in loss of earnings and other damages. Her complaint asserts causes of action for negligence 
and premises liability. The premises liability cause of action alleges two counts based on negligence 
and willful failure to warn. She asserts as the basis for defendant's liability on all causes of action and 
counts that (1) the area where she fell had no lighting, and (2) plaintiff was instructed to park in the 
area near where she tripped and fell.  

Standards Applicable to Summary Judgment 

Under Code of Civil Procedure section 437c(c), a motion for summary judgment "shall be granted if all 
the papers submitted show that there is no triable issue as to any material fact and that the moving 
party is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c(c).) When a defendant 
moves for summary judgment, the defendant bears the burden of producing evidence that plaintiff 
cannot prove one or more essential elements of plaintiff's claim. (Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 855 ["The defendant may, but need not, present evidence that conclusively 
negates an element of the plaintiff's cause of action. The defendant may also present evidence that 
the plaintiff does not possess, and cannot reasonably obtain, needed evidence--as through 
admissions by the plaintiff following extensive discovery to the effect that he has discovered 
nothing."].)  

Motions for summary adjudication under Code of Civil Procedure section 437c(f)(1) "are 'procedurally 
identical' to summary judgment motions. [Citation.]" (Duffey v. Tender Heart Home Care Agency, LLC 
(2019) 31 Cal.App.5th 232, 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 
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830, 859–860].) The issues to be considered on a motion for summary judgment are defined by the 
pleadings. (Doe v. Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues considered on 
summary judgment are "defined by the pleadings"]; Teselle v. McLoughlin (2009) 173 Cal.App.4th 
156, 161 ["The complaint measures the materiality of the facts tendered in a defendant's challenge to 
the plaintiff's cause of action.,” quoting FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 
367, 381.) 

A defendant meets its burden on summary judgment "by showing one or more elements of the cause 
of action cannot be established, or there is a complete defense thereto. [Citation omitted.] If the 
defendant makes such a showing, the burden shifts to the plaintiff to produce evidence 
demonstrating the existence of a triable issue of material fact. [Citation omitted.]" (Leyva v. Garcia 
(2018) 20 Cal.App.5th 1095, 1101.) (See also Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 
850, 855; Code Civ. Proc. § 437c(o)(2).) "Once a defendant has met its burden of showing that a cause 
of action has no merit, 'the burden shifts to the plaintiff . . . to show that a triable issue of one or 
more material facts exists as to that cause of action or a defense thereto.' [Citation and internal 
quotations omitted.]" (Gafcon, Inc. v. Ponsor & Associates (2002) 98 Cal.App.4th 1388, 1401.)  

Declarations and other evidence offered in support of a motion for summary judgment are strictly 
construed, while declarations and evidence offered in opposition to the motion are liberally 
construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. American Standard 
(2008) 43 Cal.4th 56, 64.) If the evidence before the Court "would allow a reasonable trier of fact to 
find the underlying fact in favor of the party opposing the motion in accordance with the applicable 
standard of proof," there is a triable issue of fact that precludes summary judgment. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  

The Court may not weigh the evidence but must view it "in the light most favorable to the opposing 
party and draw all reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People 
ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) " '[S]ummary judgment cannot be granted 
when the facts are susceptible to more than one reasonable inference . . . .' " (Husman v. Toyota 
Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180 [quoting Rosas v. BASF Corp. (2015) 236 
Cal.App.4th 1378, 1392].)   

A motion for summary adjudication under Code of Civil Procedure § 437c(f)(1) can only be granted "if 
it completely disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of 
duty." (Code Civ. Proc. § 437c(f)(1).) (See also Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, 
251.) "All doubts as to the propriety of granting the motion—i.e., whether there is any triable issue of 
material fact—are to be resolved in favor of the party opposing the motion." (Cohen v. Five Brooks 
Stable (2008) 159 Cal.App.4th 1476, 1483.) 

Analysis 

A. Legal Framework of Plaintiff's Claims 

The elements of both negligence and premises liability are "a legal duty of care, breach of that duty, 
and proximate cause resulting in injury." (Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1158.) 
Generally, the breach and causation elements of these claims are "fact-specific issues for the trier of 
fact," while "the existence and scope of a duty are questions of law." (Staats v. Vintner's Golf Club, LLC 
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(2018) 25 Cal. App. 5th 826, 832.)  

In Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200 ("Ortega"), the Court summarized what a plaintiff 
must prove to prevail on a claim for negligence and premises liability: 

In order to establish liability on a negligence theory, a plaintiff must 
prove duty, breach, causation and damages. [Citations omitted.] A 
plaintiff meets the causation element by showing that (1) the 
defendant's breach of its duty to exercise ordinary care was a 
substantial factor in bringing about plaintiff's harm, and (2) there is 
no rule of law relieving the defendant of liability. [Citation omitted.] 
These are factual questions for the jury to decide, except in cases in 
which the facts as to causation are undisputed. [Citation omitted.] 

Because the owner is not the insurer of the visitor's personal safety 
[citation omitted], the owner's actual or constructive knowledge of 
the dangerous condition is a key to establishing its liability. 
Although the owner's lack of knowledge is not a defense, "'[t]o 
impose liability for injuries suffered by an invitee due to [a] defective 
condition of the premises, the owner or occupier "must have either 
actual or constructive knowledge of the dangerous condition or have 
been able by the exercise of ordinary care to discover the condition, 
which if known to him, he should realize as involving an unreasonable 
risk to invitees on his premises . . . .' [Citation omitted.]"  

On the issue of the fact of causation, as on other issues essential to 
the cause of action for negligence, the plaintiff, in general, has the 
burden of proof. The plaintiff must introduce evidence which affords 
a reasonable basis for the conclusion that it is more likely than not 
that the conduct of the defendant was a cause in fact of the result. A 
mere possibility of such causation is not enough; and when the 
matter remains one of pure speculation or conjecture, or the 
probabilities are at best evenly balanced, it becomes the duty of the 
court to direct a verdict for the defendant.  

(Ortega, supra, 26 Cal.4th at 1205-1206 [emphasis added].) 

There is a special relationship between businesses and their invitees from which an affirmative duty 
to protect the invitee arises. (Hassaine v. Club Demonstration Services, Inc. (2022) 77 Cal.App.5th 843, 
852 ("Hassaine") ["Where there is a special relationship between the parties that gives the victim a 
right to expect protection from the defendant, the law imposes an affirmative duty to protect. 
[Citations omitted.] The nature of the parties' relationship 'puts the defendant in a unique position to 
protect the plaintiff from injury,' and '[t]he law requires the defendant to use this position 
accordingly.' [Citations omitted.]" quoting (Brown v. USA Taekwondo (2021) 11 Cal.5th 204, 216].) The 
Court in Hassaine reversed a trial court order granting summary judgment to an independent 
contractor hired by Costco to operate food sample tables at one of its warehouse businesses, holding 
the company owed a duty of care to a Costco customer who slipped in an aisle even though the aisle 
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was outside the contractually agreed upon perimeter of the contractor's responsibility for 
maintenance under its contract with Costco.  

The Court explained that businesses and their invitees have a special relationship: " 'a business or 
other possessor of land that holds its premises open to the public' owes a duty of reasonable care to 
'those who are lawfully on the premises' regarding risks that arise within the scope of their 
relationship. [Citation omitted.] . . . . By inviting the public to its store, an owner or possessor has the 
duty 'to exercise ordinary care and prudence to keep the aisles and passageways of the premises in 
and through which, by their location and arrangement, a customer in making purchases is induced to 
go, in a reasonably safe condition so as not unnecessarily to expose the customer to danger or 
accident.' [Citations omitted.] This duty extends to all parts of the premises over which the business 
proprietor has control. [Citation omitted.].) Irrespective of control, it also extends to all property the 
proprietor impliedly adopts and invites others to use. [Citation omitted.] As a general matter, a 
business invites its customers to all parts of the store where its customers would be expected to go. 
[Citation omitted.]" (Id. at 852.) 

Where there is evidence the defendant created the dangerous condition, knowledge of the 
dangerous condition is imputed to the owner. (Hatfield v. Levy Bros. (1941)18 Cal. 2d 798, 806 
["Where the dangerous or defective condition of the property which causes the injury has been 
created by reason of negligence of the owner of the property or his employee acting within the scope 
of the employment, the owner of the property cannot be permitted to assert that he had no notice or 
knowledge of the defective or dangerous condition in an action by an invitee for injuries suffered by 
reason of the dangerous condition. Under such circumstances knowledge thereof is imputed to 
him."].)  

B. Disputed Material Facts Regarding Breach of Duty of Care 

Defendant's motion raises two issues, both of which are elements of the first and second causes of 
action: (1) Campos did not breach its duty of care to Plaintiff, and (2) Plaintiff's fall and injuries were 
not caused by Campos. (Am. Mot. p. 2, ll. 6-9.) 

Defendant's motion is supported in part by the declaration of Michelle Campos. She explains that the 
Campos property includes a working vineyard as well as an event center and other facilities where 
Campos hosts events. (Def. Sep. Stmt. Nos. 2, 49.) The property is surrounded by a paved "double-
wide" road located on the Campos property as well as an approximate 20-foot wide "gravel section" 
next to the paved road on which visitors "may" park. (Def. Sep. Stmt. Nos. 4, 51.) There is also a "farm 
road" "adjacent to the main structures" which is "mainly covered in gravel" but which is also in part 
dirt and which is also used "primarily for exiting the property and parking for events." (Def. Sep. Stmt. 
Nos. 5, 6, 52, 53.) During the season in which the event in question was held, the farm road is "dry, 
solidly packed dirt/gravel" according to Defendant, a fact Plaintiff contests. She contends the farm 
road had ruts from tractors and farm vehicles, was not pea gravel, had a berm on each side, and had a 
lump in the area where Plaintiff fell. (Pl. Resp. to Sep. Stmt. Nos. 5, 6, 52, 53.) It is undisputed that 
when the accident occurred, "there was no lighting on the farm road south of the event center" 
where Plaintiff fell. (Def. Sep. Stmt. Nos. 11, 58.) Defendant has submitted daytime photos of the 
location where the fall allegedly occurred, which shows uneven dirt. (Rhoads Decl. Exh. 7 [Exh. E to 
Plaintiff's Deposition].)  
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The parties dispute the directions that were given to them regarding parking on the night of the 
event. Campos submits the Declaration of Michelle Campos who describes the company's general 
practice in "encouraging" its patrons to "simply find parking anywhere on the gravel portions of the 
property," that Campos does not direct visitors to particular spots, that Campos directs guests to park 
on the farm road "in the gravel section," and that Campos does not encourage parking in the paved 
area "to the immediate right of the main entrance." (Def. Sep. Stmt. Nos. 7-9, 54-56.) The Campos 
Declaration provides no evidence specific to the events of the night of the accident, other than 
paragraph 14 in which she affirms that the farm road had no lighting south of the event center where 
the incident occurred. (M. Campos Decl. ¶ 14.) Plaintiff disputes this evidence. (Pl. Resp. to Def. Sep. 
Stmt. Nos 7-9, 54-56.)  

Plaintiff submits evidence that Campos had a parking staff of three or four employees the night of the 
event, that Campos regulates parking for its events through "no parking" sandwich boards or cones 
placed to show no parking areas, and none was placed where Plaintiff's group parked that evening 
"behind the guard shack," and visitors were allowed to park in front of the guard shack. (Pl. Resp. to 
Def. Sep. Stmt. Nos. 7-9, 54-56.) The night of the event, Plaintiff's group was told to " 'follow the line 
of cars and park around the vineyard, like any normal event,' " and they ended up parked "on the 
paved area to the right of the entrance, 'behind the guard shack' . . .  'off the road right on the side of 
the road.' " (Def. Sep. Stmt. Nos. 23, 70.) They followed the cars all the way around but there was no 
parking, and they ended up finding parking near the exit, which was also the entrance. (Def. Sep. 
Stmt. Nos. 22, 69 [Joshua Ellcessor Depo. 20:20-21:7].) 

Ric Campos in deposition excerpts offered by Plaintiff admitted that though Campos places no parking 
signs around the property at different locations depending on the event, no such sign was behind the 
guard shack, and that people park in front of the guard shack. (Pl. Resp. to Def. Sep. Stmt. Nos. 23 and 
70, 24 and71 [citing Ric Campos Depo.].) Plaintiff disputes this fact and contends they were parked 
close to the "tower entrance gate, in the dirt near the vineyards" and that there were other cars 
parked in the dirt, and that it was normal for patrons to park in that location for events. (Pl. Resp. to 
Def. Sep. Stmt. Nos. 23, 24, 70, 71.) While in its Reply, Campos argues that it is undisputed Plaintiff 
did not fall at the location where her car was parked, it is also undisputed she was walking from the 
event toward the location where the car was parked when the accident happened. 

The parties also dispute whether the paved road had lighting that was illuminated. Campos contends 
there are lights "every 100 feet" on both sides of the paved road, but Plaintiff contends the road was 
dark and illuminated only by car headlights, a fact that is subject to dispute as another witness, Tami 
Wannamaker, testified that the paved road had lights on after the event. (Def. and Pl. Resp. Sep. 
Stmt. Nos. 10 and 57, 26 and 73 [T. Wannamaker Depo. 34:6-9].) It is undisputed that when the 
accident occurred, "there was no lighting on the farm road south of the event center" where Plaintiff 
fell. (Def. Sep. Stmt. Nos. 11and 58, Pl. Evid. Exh. E [Michelle Campos Depo. 42:17-18 [Plaintiff found 
on the farm road where she fell]; M. Campos Decl. ¶ 14.) Plaintiff has also presented evidence that 
there were no "no parking" or other warning signs in the area where Plaintiff fell on the night of the 
incident. (Pl. Resp. to Def. Sep. Stmt. Nos. 23 and 70 [Farley Depo.].)  

Campos contends Plaintiff was not "instructed" to park in the location behind the guard shack, but 
Plaintiff has presented evidence raising a triable issue of material fact regarding the "loose" directions 
given to patrons as to where to park that night, that others were parked in the same area, and that 
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Plaintiff's companions had parked in that area for prior events. (Pl. Resp. to Def. Sep. Stmt. Nos. 4, 6-
9, 15, 23, 24, 33, 51, 53-56, 62, 70, 71, 80.) There is no evidence that any sandwich boards with "no 
parking" signs were placed in the location where they parked. (Pl. Resp. to Def. Sep. Stmt. Nos. 7-9, 
54-56.)  

Where facts included in a moving party's separate statement are successfully disputed by the 
opposing party, those disputes defeat the motion. The moving party cannot include facts in its 
separate statement and then contend certain facts are not material after they are disputed by the 
opposing party. (Insalaco v. Hope Lutheran Church of West Contra Costa County (2020) 49 Cal.App.5th 
506, 521 ["[T]he moving party should '[i]nclude only those facts which are truly material to the claims 
or defenses involved because the separate statement effectively concedes the materiality of 
whatever facts are included. Thus, if a triable issue is raised as to any of the facts in your separate 
statement, the motion must be denied!' [Citations, internal quotation marks omitted.]," quoting Nazir 
v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, 252].) 

Campos contends it had no duty to provide lighting, citing Plattner v. City of Riverside (1999) 69 
Cal.App.4th 1441. That case is inapposite as it addresses government liability under the Government 
Claims Act and the fact public entities do not have a duty to install streetlights. It does not address a 
duty by a business to its invitees to protect them " 'so as not unnecessarily to expose the customer to 
danger or accident' " in areas of the property " 'where its customers would be expected to go.' " 
(Hassaine, supra, 77 Cal.App.5th at 852.)  

Campos also argues that a property owner does not have to protect its invitees from a danger that is 
known or obvious, specifically the darkness at the property which was "obvious." The obviousness of 
the danger may be a factor in assessing the extent to which Plaintiff may be responsible for her injury, 
but it does not legally preclude any liability for negligence for a breach of duty of care by Campos. 

As explained in Beauchamp v. Los Gatos Golf Course (1969) 273 
Cal.App.2d 20, the "obvious danger" exception to a landowner's 
ordinary duty of care is in reality a recharacterization of the former 
assumption of the risk doctrine, i.e., where the condition is so 
apparent that the plaintiff must have realized the danger involved, he 
assumes the risk of injury even if the defendant was negligent. 
[Citation omitted.] As noted, this type of assumption of the risk has 
now been merged into comparative negligence. In addition, recent 
authority makes it clear that while a readily apparent danger may 
relieve the property owner of a duty to warn, it no longer 
necessarily absolves him of a duty to remedy that condition. 
[Citation omitted.] 

(Donohue v. San Francisco Housing Authority (1993) 16 Cal.App.4th 658, 665 [emphasis added].) 

The Court also rejects Campos's position that the "only" dangerous condition alleged in the complaint 
is darkness and that the condition of the property at the location and time of the accident is therefore 
outside the bounds of Plaintiff's complaint regarding the dangerous condition of the premises. 
(Memo. ISO Mot. pp. 17, 18.) The lack of lighting where Plaintiff fell and the location where Plaintiff 
was directed to park alleged in the complaint implicitly involve the condition of the property where 
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Plaintiff fell and the property she had to traverse in the dark to reach her vehicle. Defendant has 
raised the condition of the property, the nature of the roadways on the property, and the lighting or 
lack of it where the accident happened and on the paved road. The effect of lighting or lack of it is 
clearly integrally related the property where lighting was or was not provided. 

C. Disputed Material Facts Regarding Causation 

The test for causation is whether "defendant's act or omission was a substantial factor in bringing 
about the injury." (Padilla v. Rodas (2008) 160 Cal.App.4th 742, 752.) Campos points to Plaintiff's 
intoxication, the lack of witnesses to her fall (only the aftermath), and her lack of memory regarding 
what happened immediately following the incident. But there is evidence she was found on the dark 
farm road that had a lump and berms posing tripping hazards, and that other patrons also walked on 
that road that night. (Pl. Resp. Sep. Stmt. Nos. 23, 24, 26, 33, 42, 70, 71, 73, 80, 89.) The fact that 
immediately after her fall, Plaintiff could not explain how her fall happened and that she was 
admittedly intoxicated when it occurred do not necessarily negate causation. "A slip-and-fall plaintiff 
need not remember her fall to recover damages provided the evidence gives rise to a reasonable and 
probable inference that the defendant's negligence was a substantial contributing factor. [Citations 
omitted.]" (Kaney v. Custance (2022) 74 Cal.App.5th 201, 217.) While there were no witnesses to 
Plaintiff's fall, witnesses found Plaintiff where she fell that evening and have testified to the location 
and circumstances where they found her after the fall, such that there is circumstantial evidence that 
could support an inference that the dark and condition of the farm road were substantial factors 
contributing to the fall.  

The facts regarding the absence of witnesses to the fall itself and Plaintiff's lack of memory but 
subsequent testimony she tripped and fell do not negate inferences that can reasonably be drawn 
from the evidence before the Court that the lack of lighting and physical conditions on the farm road 
may have been substantial factors causing her to fall. The evidence before the Court is sufficient to 
support conflicting inferences on causation. These include undisputed facts regarding where she fell 
on the farm road, the dark conditions, and the physical characteristics of the road at that location 
(including photos put in evidence by Defendant); the fact the farm road which was accessible and 
usable by patrons from the location where Plaintiff, along with others, parked that evening, and could 
be traversed to and from the event; the condition of the farm road with ruts or lumps; and evidence 
of some potential or perceived risk to pedestrians on the paved road from vehicle traffic, according to 
Plaintiff.  

In its Reply, Campos argues that Plaintiff's intoxication "is an equally viable cause" of the fall. (Reply p. 
5, l. 9.) The fact that there may be conflicting evidence from which different conclusions may be 
drawn as to the cause of the fall only means that there are disputed issues of material facts that 
preclude summary judgment.  

D. Failure to Warn 

"[L]andowners have no duty to warn of open and obvious dangers on their property because such 
dangers serve as warnings themselves." (Jones v. Awad (2019) 39 Cal.App.5th 1200, 1207-1208.) (See 
also Jacobs v. Coldwell Banker Residential Brokerage Co. (2017) 14 Cal.App.5th 438, 447 ("Jacobs") 
["'Generally, if a danger is so obvious that a person could reasonably be expected to see it, the 
condition itself serves as a warning, and the landowner is under no further duty to remedy or warn of 
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the condition'"].) Whether a particular danger is so open and obvious as to relieve the property 
owner of a duty to warn is often found to be a question of fact not resolvable as a matter of law. 
(Summer J. v. United States Baseball Federation (2020) 45 Cal.App.5th 261, 274-275.) (See Martinez v. 
Chippewa Enterprises, Inc. (2004) 121 Cal.App.4th 1179, 1185-1186 [reversing summary judgment for 
defendant where defendant claimed wet pavement where plaintiff slipped and fell was an open and 
obvious danger, as the facts including those in conflict did not allow duty question to be resolved as a 
matter of law].) 

Even if based on the undisputed facts, Campos did not have a duty to warn of the danger posed by 
patrons using the dark farm road at night because the danger was obvious or because Plaintiff knew 
the farm road might contain ruts or other tripping hazards, there are triable issues of fact regarding 
negligence and breach of duty precluding summary judgment of the premises liability cause of action. 
"[A]lthough the obviousness of a danger may obviate the duty to warn of its existence, if it is 
foreseeable that the danger may cause injury despite the fact that it is obvious (e.g., when necessity 
requires persons to encounter it), there may be a duty to remedy the danger, and the breach of that 
duty may in turn form the basis for liability." (Id. [quoting Osborn v. Missions Ready Mix (1990) 224 
Cal.App.3d 104 (emphasis original)].) The absence of prior incidents is a circumstance that can be 
considered by a trier of fact regarding any breach of duty to Plaintiff or the causation of Plaintiff's 
injuries, but it is not determinative. (Beauchamp v. Los Gatos Golf Course (1969) 273 Cal.App.2d 20, 
36 [reversing judgment of nonsuit for golf club where plaintiff wore worn golf spikes over a terrace at 
the club and slipped and fell].)  

There are reasonable inferences from the evidence that Campos knew of and created the ruts and 
berm in the farm road by the use of its farm equipment, that it knew patrons park on the farm road 
for events, that it knew the farm road is not illuminated, and that Campos did not take any steps the 
night of the event where Plaintiff was injured to prevent patrons from parking in the location Plaintiff 
parked or from using the farm road to walk to and from the event, including placing no parking or 
other signage. The evidence reasonably supports an inference that it was foreseeable patrons may 
put themselves in danger using the dark farm road based on the areas parking is permitted, the fact 
cars were travelling on the paved road where Plaintiff perceived a risk of being hit, and based on the 
nature of the event, at which alcohol was sold and served. Even if Campos did not have to warn of the 
dangers, that does not prevent Campos from being liable for breach of a duty to its patrons to remedy 
conditions where potential injury could occur and was reasonably foreseeable.  

Continuance 

Based on the Court's determination that triable issues of fact exist that preclude summary judgment 
and summary adjudication of the issues raised in the motion, the Court does not address Plaintiff's 
request for a continuance based on Plaintiff's proposed amendment of her complaint. 

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-00071 
CASE NAME:  TCF EQUIPMENT VS KHURRAM SHAH 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
HEARING DATE:  07/13/2022 

 

 

 

 

 
Defense attorney’s motion to be relieved as counsel is denied without prejudice. Counsel has failed to 
provide that she notified her clients and opposing counsel of the hearing date. Counsel also does not 
address why she is withdrawing from representing the individual defendants who remain in the 
lawsuit even though another person has purchased their former company. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-01391 
CASE NAME:  JFP-AG/SAN RAMON VS RM 15 SAFE CORP 
 *HEARING ON MOTION IN RE:  DISMISS FOR NON-JOINDER OF PARTIES 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this matter to August 3, 2022 at 9:00 a.m. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-02185 
CASE NAME:  DAVIS VS WALMART NEIGHBORHOOD MARKET 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
Defendant’s unopposed motion for judgment on the pleadings is granted with leave to amend. 
Plaintiff is ordered to file an amended complaint no later than August 10, 2022. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-02557 
CASE NAME:  MICHAEL MORRIS VS JULIAN W LONG 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
The motion became moot with the filing of the substation of counsel. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-02701 
CASE NAME:  LANDRETH VS. CITY OF ANTIOCH 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Mr. Morgan’s motion to be relieved as plaintiff’s counsel is denied without prejudice due to a failure 
to file a proof of service. 
 

 

ADD ON 
  

    

1. 9:01 AM CASE NUMBER:  MSC21-00753 
CASE NAME:  LEAMY VS EAST BAY MUNICIPAL UTILITY DISTRICT 
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 *HEARING ON MOTION IN RE:  TO CONTINUE TRIAL SET BY EXPARTE SIGNED IN D-39 ON 06/28/22. 
*TENTATIVE RULING:* 
 
EBMUD’s motion to continue the trial is granted. EBMUD’s inability to file its MSJ due to ongoing 
discovery disputes constitutes good cause to continue notwithstanding plaintiff’s ability to timely file 
for MSJ. Counsel should appear to discuss new dates. 
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